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[Abstract]

Claim for Preventing Environmental Infringement Due to

Road Traffic Noise
- Focused on Supreme Court 2015, 9, 24, Sentence 2011Da91784 Judgment -

Choi, Chang—Ryeol
(Dongguk University Law School Prof.)

Residents who suffer from environmental infringement due to road traffic
noise can exercise a prior claim of prevention requesting to enforce
soundproofing measures to reduce road noise as well as exercise a claim for
damages due to mental pain as an ex post fact means of relief. It is necessary
to look over whether a unbearable limit as a standard of judgment for illegality,
requirement for establishment of tort at Article 750,the Civil Code and a limit
unacceptable as a standard of judgment for a claim of prevention to life
disturbance, at Article 217, the Civil Code are identical or not. Also if road
traffic noise exceeds a standard of environment, the installation and management
main agent of expressway, the Korea Expressway Corporation can be seen as
being defective installing and preserving a structure, so it can bear responsibility
for structures pursuant to Article 758, the Civil Code and the responsibility for
structures is a kind of special tort liability, for the reason, it is necessary to
review whether to judge that by a unbearable limit as a standard of judgment.

2015 Supreme Court precedent is meaningful in that the Supreme Court
concretely ruled how to judge an unbearable limit by which damaged residents
suffering from life disturbance due to road traffic noise exceeding the standard
of environment under public law are allowed to claim prevention making the
installing and managing main agent of highway, the Korea Expressway
Corporation perform soundproofing measures. In other words, the unbearable
limit of a claim of prevention to prevent environmental infringement due to road
traffic noise should be higher than the unbearable limit of claim of damages
seeking monetary compensation, and the unbearable limit in case of an

apartment complex being built and residents starting to reside while an
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expressway was constructed and it was being run, should be smore strictly
judged. Also noise as a standard of environment under public law is to be
judged by measuring that at a spot 0.5~Im outside of a building wall, but Court
ruled that whether road traffic noise infringes on environment should be
measured at the place where a daily life is actually done, the living room with

the window on the road side opened so long as there is no special circumstance.

F OH o SRREAZ YUOAR, £UCGEE YHHLH, U0
Key Words Road Traffic Noise, Immission, Claim for Preventing Environmental
Infringement, unbearable limit, new-unbearable limit




